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Amending the 1992 Constitution is defined as the urgent task of the Vietnamese
government in the progress of building a rule of law state and moving toward a
democratic society. However, in general, the drafting still indicates many issues from the
legal provisions as well as the legislative technical aspects. This article will focus on the
provisions on local government and the Constitutional Council which remain critical in

the discussion.
1. Provisions on local government.

The Communist Party and the Government have defined reforming local government as
one of the main objective in progress of amending the 1992 Constitution. In 2008, the
National Assembly provided the Resolution No 26/2008/QH12 on abolishing the
People’s Council at the district and ward' level as a pilot case of reforming local govern-
ment structure. The pilot case has been carried out at 99 districts and 483 wards of 10
provinces.? However, according to the 1992 Constitution, the local government consists
of the People’s Council and the People’s Committee which are established at the local

level according to the laws.” The People’s Committee is elected by the People’s Council

! There are some diffirences in legal status between the wards and commune though are defined as the
same level.

> The People’s Council was abolished at 99 districts and 483 wards (not commune) of 10 provices
according to Resolution No 724/2009/NQ-UBTVQH12 on the list of the provinces, district, wards which
have carried out the pilot case of abolishment the People’s Council.

* Article 118 of the 1992 Constitution.



at the same level.* Therefore, the abolishment of the People’s Council at district or
commune level is defined as unconstitutional regulations. Hence, the amendment of the
1992 Constitution was drafted based on the needs of restructuring the local government

system in Vietnam. In general, the provisions on local government are revised as follows:

Article 115 provides that:

“l. The administrative units of the Socialist Republic of Vietnam are distributed as
follows:
The country is divided into provinces and cities under direct central rule;
The province is divided into districts, provincial cities, and towns; the city under
direct central rule is divided into urban districts, rural districts, and towns;
The district is divided into communes and towns; the provincial city and the town

are divided into wards and communes; the urban district is divided into wards.

2. The establishment of the People’s Council and People’s Committee in territorial
administrative units is stipulated by law in accordance with characteristics of each

territorial administrative unit and management decentralization”

The section 2 of this article indicates the term “territorial administrative units” as a new
concept of the public administration in Vietnam because the current local governments
are set up at every administrative unit. However, Vietnamese scholars define that the
term “ferritorial administrative units” is still unclear. The question remains that which
level of local government such as provincial, district or commune is the territorial
administrative units. According to the Law on Organization of People’s Council and
People’s Committee in 2003, the People’s Council and People’s Committee have been
established at three tiers as provincial, district and commune as the administration units.
In addition, the organization and operation of local government base on the democratic
centralism principle. Consequently, the local government is a hierarchical system in

which the lower level is under the control of the higher level. In other words, local

* Article 123 of the 1992 Constitution.



government is a dependent system and there is an unclear distribution of functions
between the three tiers of administration units. Therefore, the local government at the
lower tier still lack of discretion in carrying out the duties and delegated functions.
However, “territorial decentralization means creation of area administrative units such as
districts, divisions, zones, circles, etc, and vesting them with adequate decision-making
powers and functions within prescribed limits”. > In addition, the division of
administrative boundary is subject to change from time to time. As a result, the number
of administration units has increased since 1986 significantly through the merging, or re-

division. For example, the number of provinces has increased from 40 to 63 provinces

since 1986.

However, the article 115 of the draft defines the administrative units such as provinces,
district and commune but not yet determines clearly the structure of local government.
This provision is too broad and may lead to the establishment of the People’s Council and
People’s Committee in a way which is different from province to province. The draft
should illustrate clearly if the structure of local government is two or three tiers in order
to ensure the unification of the local government system in Vietnam. Significantly, the
term territorial administration units should be revised because Vietnam is a unitary state
as well as under the democratic centralism principle. Therefore, the government system
refers to a hierarchical system. On contrary, territorial administrative units require more

discretion of the local government system such as a local autonomy principle.

Concerning the legislative technique, the draft should delete the Articles 117, 118, 119
because these matters should be regulated by laws as the modern constitution only
defines the principle for the organization and operation of the local government system.
For example: “The delegate of the People’s Council has the right to make proposal to
local state organs. The officials in charge of these organs have the responsibility to
consider and address the delegate’s proposal”. The detailed regulations as such should

not be made by the constitution in order to ensure that the constitution is the legal

*Naidu, S. P. Public Administration: Concepts And Theories. New Age International, 2005
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fundamental and stable regulations for promoting sustainable development. The stability
of a country depends deeply on the fundamental regulations of a Constitution because
constitution plays very important role in retaining the stability of political regime, and

promoting economic development.

In brief, the draft needs to define more clearly the structure, the principle for the
organization and operation of local government in general, and the specific regulations
should be provided by laws in order to ensure that Vietnam will have a modern and stable

constitution.

2. The Constitutional Council

The drafting provides the Constitutional Council as a new state organ which plays an
important function in examining the implementation of legislative power. The
Constitutional Council holds the power to examine the legality of the legal normative
documents issued by the National Assembly, President, and Central Government (Article
120). However, these provisions may not have a productive result because of the

following reasons:

Firstly, the Constitutional Council only holds the power to examine the legal normative
documents issued by the state organs which are listed in the article 120 section 2.
Therefore, the Constitutional Council does not hold the power to examine the local
regulations issued by local government. In practice, the local governments have provided
a significant number of illegal normative documents due to the lack of qualified officials
or because of local benefit. At present, the Ministry of Justice is responsible for
examining the legality of documents issued by local government at provincial level and
proposes the competent organ to abolish those documents. Hence, the Constitutional
Council should hold the power to examine the legality of all regulations issued by the

competent organs instead of providing the list of state organs.

Secondly, the Constitutional Council cannot abolish the illegal normative documents
issued by local authorities as the draft only defines the powers to propose or request the

competent agency to abolish these documents. Therefore, the Constitutional Council may
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not be an effective organ in supervising and dealing with the unconstitutional legal
documents. The Constitutional Council should hold power to abolish the legal normative
documents issued by local authorities in order to limits the direct central’s intervention

into the work of local government.

In conclusion, the drafting still reveals many critical aspects for discussions on provisions
on the local government, the Constitutional Council and the human rights. Constitution
plays a significant role in promoting a rule of law state, democratic society. Therefore,
the provisions of the 1992 Constitution revision draft must be studied carefully in order to
ensure the stability of Constitution as a primary condition for improving the quality of

legal system in Vietnam.






CAC QUY PINH VE CHINH QUYEN PIA PHUONG VA HOI PONG HIEN
PHAP THEO DU THAO SUA POI HIEN PHAP 1992

TS. Phan Thi Lan Huong

Pai hoc Ludt Ha Noi

Stra d6i Hién Phép 1992 duoc xac dinh 1a mot trong cac nhiém vu cép bach cua Viét nam
trong cong cudc xdy dung nha nudc phap quyén va hudng téi mot xa hoi dan chi. Tuy
nhién, du thado con boc 1§ nhitng han ché nhét dinh vé nhirng diéu khoan cling nhu ky
thuat 1ap hién. Bai viét nay dé cap dén vin dé dang duoc tranh luan lién quan dén nhimng
quy dinh vé chinh quyén dia phuong va Hoi dong bao hién theo du thao stra d6i Hién

Phap 1992.
1. Nhirng quy dinh vé chinh quyén dia phwong:

Pang va Nha nudc ta déu khiang dinh cai cach chinh quyén dia phuong 1a mét trong
nhitng n6i dung trong tim dé sira doi Hién phap 1992. Nam 2008, Qudc hoi di ban hanh
Nghi quyét s6 26/2008/QH12 vé viéc thi diém khong t6 chirc Hoi dong nhan dan quén,
huyén va phuong. Viéc thi diém khong t6 chie HDND dugc tién hanh ¢ 67 huyén, 32
quan va 483 phuong. Tuy nhién, Hién phap 1992 quy dinh chinh quyén dja phuwong bao
gém HPND va UBND duoc thanh 1ap theo quy dinh cta phap luat (Piéu 118) va UBND
do HDND cuing cip bau ra (diéu 123). Do d6, viéc quy dinh khong t6 chite HDND c6 thé
xem la vi hién. Pay chinh 12 mot trong nhiing yéu cu phai sira d6i Hién Phap 1992 dé
nham muc dich cai cach hé thong chinh quyén dia phuong ¢ nudc ta. Nhin chung, cac

quy dinh lién quan dén chinh quyén dja phuong dugc sira d6i nhu sau:

Piéu 115 du thao sira d6i Hién phap 1992 quy dinh:



“l. Céc don vi hanh chinh 1dnh thd cta nuéc Cong hoa xa hoi chu nghia Viét Nam

duoc phan dinh nhu sau:

Nudc chia thanh tinh, thanh phd truc thudc trung wong;

Tinh chia thianh huyén, thanh phd thudc tinh va thi x&; thanh phd truc thudc

trung wong chia thanh quan, huyén va thi xa;

Huyén chia thanh x4, thi trin; thanh phé thudc tinh, thi x3 chia thanh phuong,

xd; quén chia thanh phuong.

2. Viéc thanh 1ap Hoi dong nhan dan va Uy ban nhan dan & cac don vi hanh chinh

lanh thé do luat dinh phu hop véi dic diém cia timg don vi hanh chinh 1anh tho va

phan cap quan 1y.”
Nhu vay, khoan 2 cua diéu 115 quy dinh thuat nglt “don vi hanh chinh lanh thd” nhu 1a
mdt thuat nglr méi trong quan 1y hanh chinh NN & Viét nam béi vi hién nay chinh quyén
dia phuong bao gdm HPND va UBND duoc t6 chirc ¢ tit ca cac don vi hanh chinh. Tuy
nhién, khai niém don vi hanh chinh “lanh thd” ciing van 1a khai niém chua rd rang theo
quan diém cua cac hoc gia Viét nam. Cau hoi duoc dit ra ¢ day 1a cip don vi hanh chinh
nao trong ba cép tinh, huyén , va xa dugc xac dinh la cép don vi hanh chinh 1anh tho.
Theo nhu Luét t6 chic HDND va UBND nam 2003 thi HDND va UBND duoc t6 chirc &
ca ba cap hanh chinh va t6 chirc va hoat dong theo nguyén tic tap trung dan chi. Do do,
chinh quyén dia phuong duoc té chitc theo mot hé théng thtr bac hanh chinh theo d6 cép
dudi s€ chiu sy quan ly, chi dao cua cép trén. N61 mot cach khac, hé théng chinh quyén
dia phuong 1a mot hé théng phu thude va chua c6 sy phan dinh rd chiic nang, nhiém vu
quyén han ctia mdi cdp chinh quyén. Nhu vy, chinh quyén dia phuong thiéu quyén chu
dong sang tao trong tién hanh hoat dong quan 1y & dia phuong. Tuy nhién, “phan quyén
lanh thd nghia 14 viéc tao ra nhitng don vi hanh chinh quan 1y nhu 13 quin, ving, véi su

chuyén giao cho cac ving quyén quyét dinh chinh sach va chtic ning trong pham vi gidi



han quy dinh”. ' Bén canh do, su phan chia dia gi¢i hanh chinh & Viét nam thiéu su 6n
dinh twong d6i. Két qua 1a sb lugng cac don vi hanh chinh c6 sy thay d6i dang ké tir nim
1986 thong qua viéc chia, tach hay sap nhap. Vi du nhu, don vi hanh chinh cap tinh da
tang tir 40 1én dén 63 don vi ké tir nim 1986.

Tuy nhién, diéu 115 méi chi quy dinh cAp don vi hanh chinh nhung chua quy dinh 13 cap
don vi chinh quyén. Viéc quy dinh thanh 1ap Hoi dong nhan dan va Uy ban nhan dan ¢
cac don vi hanh chinh lanh tho do luat dinh phu hop véi dic diém cia ting don vi hanh
chinh lanh thé va phan cdp quan 1y 1a qua rong va c6 thé dan t6i su khong thdng nhat
trong b may chinh quyén dia phuong, c6 nghia 1a s& co thé tao ra su khac biét giita cac
dia phuong trong viéc thanh 1ap hé théng chinh quyén theo mé hinh hai cip hay ba cap
nhu hién nay. Do d6, du thao nén quy dinh rd chinh quyén dia phuwong dugc t6 chitc theo
mo hinh hai c4p hay 13 ba cip. Ngoai ra, du thdo cling nén stra doi thuat ngit don vi hanh
chinh 1anh thd vi dic thu ctia Viét nam 1a theo md hinh nha nuéc don nhét, va to chuc
theo nguyén tac tap trung, dan chu, cho nén td chuc bd may nha nudc cd dac diém thi
bac hanh chinh. Trong khi d6, don vi hanh chinh l1anh thd doi héi moét mé hinh chinh

quyén dia phuong doc 1ap, vi du nhu 1a chinh quyén dia phuong tu tri.

Lién quan dén k§y thuat 1ap phéap, du thao nén bé nhitng quy dinh chi tiét & diéu 117,118,
119 béi vi nhitng quy dinh nay khong nén quy dinh & trong Hién phap ma nén quy dinh &
trong cac van ban luat béi vi Hién phap hién dai thuong chi quy dinh nhimg vain dé
mang tinh nguyén tac. Vi du nhu: “Pai biéu Hoi dong nhan dan c6 quyén kién nghi voi
cac co quan nha nudc ¢ dia phuong. Ngudi ding dau co quan nay co trach nhiém tiép dai
biéu, xem xét, giai quyét kién nghi cua dai biéu.” (Piéu 118, doan 2). Nhitng quy dinh

nay nén dugc quy dinh & trong cac vin ban luat dé dam bao Hién phap 1a dao luat co ban

'Naidu, S. P. Public Administration: Concepts And Theories. New Age International, 2005
(Quan 1y hanh chinh: Khai niém va Iy thuyét).



va ¢6 tinh on dinh cao cho viéc thuc déy phat trién bén virng. Su 6n dinh ctia mot quéc
gia phu thudc sdu sic vao cac quy dinh co ban ctua Hién phép vi hién phap dong vai tro
rat quan trong trong viéc duy tri su 6n dinh cua ché do chinh tri, va thuc déy phat trién

kinh té.

Nhu vay, du thao can quy dinh rd hon co cAu, nguyén tac td churc va hoat dong cua chinh
quyén dia phuong néi chung. Cac quy dinh cu thé nén dugc quy dinh boi cac Luat dé

dam bao rang Viét Nam s€ c6 mdt Hién phap hién dai va 6n dinh.

2. Nhirng quy dinh vé Hoi dong Hién phap

Duy thao stra d6i Hién phéap di quy dinh Hoi dong Hién phap 13 mot co quan méi ¢ chire
nang quan trong trong viéc gidm sat hoat dong ban hanh van ban quy pham phdp luat.
Hoi dong Hién phap kiém tra tinh hop phap cua cic van ban phéap luit do Qudc Hoi, Chu
tich nudc, Chinh phii, Bo ban hanh ( Piéu 120). Tuy nhién, nhitng quy dinh nay co thé
khong dam bao hi¢u qua va hiu lyc trong thuc té boi vi cac 1y do sau:

- Th nhét, Hoi dong Hién phap chi c6 thim quyén kiém tra tinh hop phap cua céac
van ban phép luat do cac co quan nha nudc duogce liét ké tai khoan 2 Diéu 120. Vi
vy, Hoi ddng Hién phap khong co quyén kiém tra tinh hop phap cia cac vin ban
phap luit do chinh quyén dia phuwong ban hanh. Mic du trong thuc tién, thi sb vin
ban trai luat do chinh quyén dia phuong ban hanh chiém mot s6 luong dang ké.
Hién nay, Bo tu phap c6 thim quyén kiém tra tinh hop phép cua cic van ban phap
luat do chinh quyén cép tinh ban hanh va kién nghi co quan nha nudc c6 tham
quyén bai bo. Do d6, du thao nén quy dinh quyén kiém tra tinh hop phép cua céac
vin ban quy pham phép luat do cac chu thé c6 thim quyén ban hanh thay vi quy
dinh mang tinh chat liét ké nhu hién nay.

- Thu hai, Hoi dong Hién phap khong c6 quyén hiy bé cac van ban do cac co quan
NN ¢6 tham quyén ban hanh, vi du nhu vin ban do chinh quyén dia phuwong ban
hanh béi vi du thao méi chi quy dinh quyén kién nghi hodc yéu cdu co quan NN

4



c6 tham quyén huy bo. Do d6, Hoi dong Hién phap c6 thé hoat dong khong co
hiéu qua trén thyc té trong viéc gidm sat va xt 1y cac van ban trai luat. Dy thao
nén quy dinh quyén hily bo vin ban phap luét ctia chinh quyén dia phuong cho
Hoi déng Hién phap dé han ché su can thiép truc tiép ciia chinh quyén trung uong
vao hoat dong cua dia phuong.

Tém lai, cac quy dinh cua dy thao vé chinh quyén dia phuong, Hoi déng Hién
phap, nhan quyén con ¢ nhiéu van dé can phai ban luan ca vé mit hoc thuat phap
Iy ciing nhu k¥ thuat 1ap phap. Hién phap dong vai trd quan trong trong viéc xay
dung nha nude phap quyén va xi hoi din chu. Do d6, nhitng quy dinh trong du
thao stra d6i Hién phap 1992 can duoc nghién ctru cu thé dé phai dam bao tinh 6n
dinh cta Hién phap nhu 13 mét trong nhitng yéu ciu trong viéc ning cao chat

lugng ctia hé théng phép luat Viét nam.





