Diagram 1:
The legality of an administrative act in German administrative law

e preliminary step: determination of the type of measure

A. Legality in form' [formelle RechtmaBigkeit = légalité externe]

1. Competence [Zustindigkeit)
1) Subject-matter jurisdiction [sachliche Zustindigkeit]
2) Local jurisdiction [rtliche Zustindigkeit]
3) Acting of the right authority in the hierarchy of authorities [instanzielle Zustindigkeit]

4) Where applicable: acting of the right person within the authority [funktionelle Zustindigkeit]
e ¢.g. in case of reservation of certain measures to the head of authority

II.  Procedure [Verfahren]

1) No violation of general procedural requirements (sect. 9 et seq. Adm. Proc. Act)
® hearing of participants (sect. 28)
o allowing inspection of files (sect.29)
e admission of representatives and advisors (sect. 14)
® no involvement of excluded persons and persons feared to be prejudiced (sect. 20 et seq.)

2) No violation of special procedural requirements according to special legislation
e in particular public notice, collaboration of other authorities, public tender, environmental impact assessment,

consent of the addressee when required by law

3) Where applicable: choice of the appropriate special type of procedure and compliance with their special
requirements (cf. sect. 63 et seq. + special legislation)
e in particular public notice, oral hearings, formal hearings and discussions

III. Form* [Form]
1) Form in its strict sense (cf. sect. 37(2-5))
e in general no particular form is required; the admin. act may be issued electronically, verbally or even by
implied conduct
a) Where required by law: written or electronic form
¢ must indicate authority and contain signature or name of head, representative or deputy
e clectronic acts must be provided with a qualified electronic signature
¢) Where required by law: compliance with special formal requirements
e c.g. delivery of certificates
2) Statement of reasons (sect. 39)
e communication of the chief material and legal grounds, in particular of the aspects considered when
exercising discretionary power

B. Legality in substance [materielle RechtmiBigkeit = Iégalité interne]

I Legal basis [Erméchtigungsgrundlage]
1) Necessity of a legal basis
e according to the principle of legal reservation [Gesetzesvorbehalt], a legal basis is needed if the admin. act inter-
feres with fundamental rights or is essential in another way for their exercise [Wesentlichkeitstheorie]
¢ in German law, the legal norms on the jurisdiction generally do not imply the granting of powers; therefore,
usually a specific legal basis (in a separate provision) is necessary
2) Existence of a legal basis
o the relevant legal provision must not only concern such measures but grant the power to take them
3) Validity and applicability of the legal basis
o if incompatible with EU law, the norm is inapplicable, in the other cases it is invalid
a) Compliance with European Union law
b) Compliance with the Basic Law
c) In case of Land law: compliance also with federal law and with the Land constitution
d) In case of statutory regulations or by-laws: compliance also with the relevant statutory legislation

! Note that the missing of some of these requirements may be "cured" by fulfilling them subsequently (sect. 45 Admin. Proc. Act) or may not
entitle the citizen to request annulment if it is evident that it has not influenced the decision on the matter (sect. 46).

% Note: Neither the notification of the administrative act to the addressee and concerned persons (sect. 41), neither the notification on available
legal remedies (cf. sect. 58 et seq. Code of Admin. Court Proc.) are requirements of legality. The former is a precondition for the existence of
the administrative act. The latter is relevant for the start of the deadline for legal remedies.




4) Fulfilment of the preconditions set in the legal basis
o usually one of the major problems in a given case

1I.  Choice of the right addressee

 a sensitive question in the fields of police (public security) law and environmental protection law
o dogmatically a special problem of the correct exercise of discretionary power

1II. General requirements of legality in substance
1) Definiteness (sect. 37(1))
2) Feasability of implementation
o there must not be any material or legal grounds making it impossible to implement the admin. act
3) Proportionality of the measure [VerhiltnismaBigkeit]
o the principle of proportionality as core essence of the rule of law
a) Legitimate aim
¢ the measure must pursue an objective provided or allowed for in the law
b) Suitability
e the measure must be conducive to its purpose
e caution: measures might be harsh but nevertheless suitable!
¢) Necessity
¢ the measure must be the least intrusive act of intervention that is equally conducive
e often the crucial point in the examination of a case
e consider possible alternatives to the measure!
d) Proportionality (in its strict sense)
e the burdens imposed must not be out of proportion to the aim in view
e in particular no infringement of the essence ["Wesensgehalt"] of fundamental rights
4) No violation of (other) legal norms

1V. In case of discretionary decisions: no incorrect exercise of discretion [Ermessensfehler]
1) Non-exercise of discretion [Ermessensnichtgebrauch]
2) Exceeding of discretionary power [Ermessensiiberschreitung]
3) Abuse of discretion [Ermessensfehlgebrauch]
a) Wrongful determination of the facts of the case
b) Misuse of discretionary power [Ermessensmissbrauch]
o if decision relies on extraneous considerations
c) Basic deficits in the reasoning
e such as logic errors, inconsistencies, disregard of essential aspects etc.
d) Unproportionality (see supra, B.IL3)
e) Violation of the principle of equality (art. 3(1) Basic Law)
e ¢.g. unjustified deviation from administrative provisions or general practice
d) Violation of other fundamental rights or constitutional principles



So d6 1:
Tinh hop phap ciia quyét dinh hanh chinh theo phap luit hanh chinh Pirc

e Cong viée dau tién: xac dinh loai bién phap

A. H()’p phflp vé hinh thirc! [formelle RechtmaBigkeit = 1égalité externe]

I Thdm quyén [Zustindigkeit)
1) Thiam quyén theo d6i trong [sachliche Zusténdigkeit]
2) Thiam quyén dia phuong [ortliche Zustindigkeit]
3) Dung thim quyén theo hé thong thir bac thim quyén [instanzielle Zustindigkeit]
4) Trong mot s6 truong hop: Dung ngudi trong pham vi thdm quyén [funktionelle Zustindigkeit]
e vi dy, trong mot so truong hop, quyet dinh hanh chinh chi dugc ban hanh boi ngudi ding dau co quan, don vi

II.  Thu tuc [Verfahren]
1) Khéng vi pham cac yéu cau chung vé thi tuc (Didu 9 va cac didu tiép theo ctia Luat thi tuc hanh chinh)
o gidi trinh cia nguoi tham gia thii tuc hanh chinh (Diéu 28)
o cho phép kiém tra hd so (Diéu 29)
o cho phép co ngudi dai dién hodc tw van (Pidu 14)
o khéng cé su tham gia ciia nhitng nguoi da bi logi trir va nhitng ngudi duge cho 1a khong khach quan (Bidu 20 va
nhiing didu tiép theo)
2) Khéng vi pham nhiing thii tuc cu thé theo quy dinh ciia cc van ban phap ludt chuyén nganh
o cu thé nhu thng bao cong khai, hop tac v6i cac co quan ¢6 thdm quyén khac, ddu thau cong, danh gia tic dong
moi truong, cb sy ddng ¥ cua dbi trong quyét dinh hanh chinh néu phap lut yéu cau.
3) Trong mot ) trueong hop: lua chon loai thu tuc cu thé phu hop va tuan tha nhitng yéu cAu dic biét cua
loai thu tuc nay (Xem Diéu 63 va cac diéu tiép theo + vin ban phép luat chuyén nganh)
o cu thé nhu thong bao cong khai, giai quyét vu viéc bing miéng, giai quyét vu viéc va thao luan chinh thirc

III. Hinh thirc® [Form]
1) Hinh thirc theo nghia hep (Xem Biéu 37(2-5))
e nhin chung, khong c6 hinh thirc cy thé nao duoc dit ra, quyét dinh hanh chinh cé thé dugc ban hanh & dang dién
t, béng miéng hodc thdm chi bﬁng hanh vi cu thé
a) Khi phap luat yéu cau: hinh thtrc viét hodc dién tur
e phai chi 13 nguoi co thim quyén va chira dung chit ky hodc tén ctia thu truéng, ngudi dai dién hodc pho thu
trudng
e quyét dinh hanh chinh dién tir phai c6 chit ky dién tir hop 18
¢) Khi phap lut yéu cau: tuan thii cic yéu cau cu thé vé hinh thirc
e vi du: viéc trao gidy chimng nhan
2) Néu ly do ban hanh (biéu 39)
. Truyén dat tai li¢u chinh va can ctt phap ly lam co s& ban hanh, dac bi¢t 1a cac yéu td, khia canh duge xem xét,
can nhic khi thuc hién quyén tu dinh liéu

B. Tinh hop phap vé ndi dung [materielle RechtmiiBigkeit = Iégalité interne]

1 Co so phap Zy [Erméchtigungsgrundlage]
1) Sy can thiét cua co so phap ly )

o Can clr vao nguyén tdc dar cho phdp ludt [ legal reservation - Gesetzesvorbehalt], co s phdp 1y 1a can thiét néu quyét
dinh hanh chinh can thiép vao quyén co ban hodc 1a diéu cin ban trong bién phap khac dé thuc hién [Wesentlich-
keitstheorie] .

* Trong phép luat Dirc, cac quy dinh phap lut nhin chung khong am chi viée trao quyen; vi vy thong thuong mot
co so phap ly cu thé (trong mét dieu khoan riéng biét khac 1a di€u can thiét

2) Biéu hién cta co s& phap ly ) . ]
® Quy dinh phép luat phu hop khong chi lién quan dén bién phap a0 dung ma con trao quyén cho chi thé

N

! Luu ¥ rang, viéc khong bao dam mét sé yéu cdu nay c6 thé dugce “chita” bang viéc hoan thién dap img yéu ciu sau d6 (Diéu 45 Luit thu thuc
hanh chinh) hogc s& cho nguoi dén duge quyén yéu ciu huy bo quyét dinh néu ¢6 can cir 1o rang ring viéce thiéu hut nay khong anht huong dén
quyét dinh hanh chinh (Diéu 46).

2Luu y: Ca thong béo vé quyét dinh hanh chinh cho doi twong ciia quyét dinh va nhitng ngieoi c6 lién quan (Diéu 41), thong bdo vé cdc bién
phdp khiéu kién ma ho c6 thé thuc hién (Xem Diéu 58 va cac didu tiép theo ctia Luat t6 tung hanh chinh) déu khong phai 14 nhitng yéu ciu vé
tinh hop phép ciia cac quyét dinh hanh chinh. Loai thong béo du la didu kién v& s c6 mat quyét dinh hanh chinh; loai thir hai nham dé tinh toan
thi hiéu, thdi han khiéu kién.




3) Giétri va tinh 4p dung cua co s¢ phép ly
o Néu mau thuan véi phap ludt chdu Au, quy dinh khong dugc ap dung, trong cac truong hop khac quy dinh tré nén
khong c6 gia tri;
a) Tuén thu voi phap luat Cong dong chau Au
b) Tuén thu Luét co ban (Hién phap)
¢) Trong truong hop luat ciia bang: phit hop véi luat lién bang va v6i Hién phap ciia bang
d) Trong tru(‘yng hop vén ban dudi luat: phai phu hop voi van ban Luat tuong Gng
4) Thyec hién cac diéu kién tién quyet dugc dét ra trong co s¢ phap ly
o thuong thuong 14 mét trong vin dé co ban ciia vu viée cin giai quyét

II. Lira chon diing doi twong cia quyét dinh
e ddy la van d¢ nhay cam trong linh vic an ninh cong cong va phap ludt bao vé moi truong
o dugc cho la mét van dé cu thé cua viéc thuc hién dung quyeén tu dinh li¢u

I1I. Cac yéu cau vé tinh hop phap vé noi dung
1) Tinh xac dinh (biéu 37(1))
2) Tinh kha thi thuc hién
o khong dugc co bat cir ndi dung hay co s& phap 1y nao lam cho quyét dinh hanh chinh khong thé thuc hién duoc
3) Tinh can bang, tuong xirng [VerhaltnisméBigkeit]
e nguyén tic cin bing, twong ximg dwoc xem 14 ¢ét I6i cin bin ciia nguyén tic phdp quyén
a) Muc dich phai hop ly
e bién phép ap dung phai c6 muc dich dugc phap ludt quy dinh hoac cho phép
b) Tinh phu hop
e bién phap ap dung phai co lgi cho muyc dich ciia quyét dinh
o than trong: bién phap ap dung co thé 1a gay git nhung phai phi hop!
¢) Can thiét
e bién phap ap dung phai 14 bién 4p mang tinh it can thiép nh4t nhung ciing phai c6 loi
¢ thong thuong la diém can ban cho viéc xem xét mot vu viée
e xem xét, can nhic cic bién phap thay thé c6 thé cho bién phap ap dung !
d) Tinh can bang, twong ximg (theo nghia hep)
e c4c bién phap trach nhiém dwoc ap dung khong nim ngoai muyc dich dit ra
o diic biét 1a khong vi pham noi dung c6t 16i ["Wesensgehalt"] ciia cac quyén co ban
4) Khong vi pham cac quy dinh phap luat khac

V. Déi véi cdc quyét dinh hanh chinh thuc hién quyén tu dinh liéu: thuc hién chinh xac quyén tw
cﬁnh liéu [Ermessensfehler]
1) Khong thuc hién quyén tu dinh li€u [Ermessensnichtgebrauch]
2) Vuot qua gidi han cla quyén tu dinh li€u [Ermessensiiberschreitung]
3) Lam dung quyén tur dinh li€u [Ermessensfehlgebrauch]
a) Xac dinh sai tinh tiét thue té vu viéc
b) St gh_mg khér;g dang quyén tu dinh li€u [Ermessensmissbrauch]
e néu nhu quyét dinh hanh chinh 1€ thudc vao nhiing ndi dung xem xét khong lién quan
c) Thiéu }~11_1t co ban trong lép luan )
e nhu 16i vé 16-gic, thiu nhat quan, khong quan tdm dén cac ndi dung can ban
d) Mt can déi, tuong xUng (xem myc B.IL.3)
e) Vipham nguyén tic cong bang (biéu 3(1) Hién phap) N .
e vidu co su sai khac so vdi cac quy dinh hanh chinh hoac thuc tien chung nhung di€u nay khong dugc 1y giai
phu hop
d) Vi pham cic quyén co ban hodc nguyén tic hién phap khac
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