Diagram 2:
The legality of a decision (art. 288 sub-sect. 4 FEU Treaty) of the European Union

e = no violation of any primary law or higher-ranking secondary law"
o the examination follows the categorisation of the grounds of review for an action for annulment in art. 263 sub-sect. 2 FEU Treaty

A. No lack of competence

1. Competence of the Union as acting organisation [no "incompétence absolue"]

1) Exercise of an attributed competence
o existence of a specific legal basis, fulfilment of its requirements, acting within the limits of the conferred power

2) No illegitimate exercise of the competence
e compliance with the principles of subsidiarity and proportionality (art. 5(1, 3, 4) EU Treaty)

3) Acting within the territorial jurisdiction of the European Union

1l Competence of the acting institution of the Union [no "incompétence relative"]

B. No infringement of essential formal or procedural requirements
o = "violation des formes substantielles" / "infringement of an essential procedural requirernent"2

1. No infringement of essential formal requirements

1) Adequate statement of reasons (art. 296 sub-sect. 2 FEU Treaty)
e in particular specification of the legal basis

2) Other formal attributes required by primary or secondary law
o ¢.g.information on legal remedies

II.  No infringement of essential procedural requirements
1) Decision-making in accordance with the standard procedure referred to in the legal basis
2) Participation of other EU institutions and member states as specified in the legal basis
3) Voting with the majority specified in the legal basis (if European Parliament or Council are involved)
4) Hearing of concerned natural or legal persons

C. No infringement of substantive law

—n:

o = "infringement of the Treaties or of any rule of law relating to their application"?
1. No violation of substantive law specific to the concerned policy

1. No violation of general requirements of substantive law
1) Compliance with the fundamental values and general objectives of the Union (art. 2,3 EU Treaty)
2) No violation of other rules and principles in the Treaties

3) No violation of general principles of Union law
e in particular compliance with the principle of proportionality, the principle of legal certainty and others deriving
from the rule of law; some now are codified in the Charter of Fundamental Rights

11 In particular no violation of the rights of the citizens of the Union
1) No violation of the economic fundamental freedoms

2) No violation of fundamental rights (cf. art. 6 EU Treaty, Charter of Fundamental Rights)
e in particular compliance with the right to good administration (art. 41 ChRFR)

3) No violation of the rights deriving from the citizenship of the Union (art. 20 et seq. FEU Treaty)
4) No prohibited discrimination on grounds of nationality (art. 18 FEU Treaty)

D. No misuse of powers
o = "détournement de pouvoir"

1L No pursuit of an objective other than specified

1. No evasion of a procedure specifically prescribed for dealing with the circumstances of the case

! On the sources and characteristics of European Union law see the diagram of Schmitz, The Law of the European Union, http://home.lu.lv/
~tschmitl/Downloads/Schmitz EC-IntML_additional-materiall.pdf.

2 The wording of art. 263 sub-sect. 2 FEU Treaty in English differs from the wording in other languages.

% Note: Since all external aspects fall into the first two categories, this category is practically limited to the violation of substantive law.
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So db 2:
Tinh hgp phap ciia quyét dinh (Diéu 288 Khoan 4 FEU Treaty) ciia Lién minh chiau Au

* = vi pham phap luét so cAp hoic phép luat thir cip ¢ hiéu lyc cao’
e viéc kiém tra theo cach phan chia cac cén clt danh gia tinh hop phap trong cac vu kién yéu cau huy quyét dinh theo Biéu 263
khoan 2 FEU Treaty

A. Pii thim quyén

A Thcfm quyén cua Lién minh [no "incompétence absolue"]
1) Thyc hién thim quyén dugc giao . .
® tOn tai co s& phap luat cu the, thyc hién cac yéu cau cﬁa minh, thyc hién trong pham vi quyén dugc giao
2) Khoéng c6 bit hop 1y trong viéc thyc hién thim quyen
e phil hop v6i céc nguyén tic phu tro va can bang (Biéu 5(1, 3, 4) EU Treaty)

II  Thiam quyén cia cdc co quan ciia Lién minh [no "incompétence relative"]

B. Khéng vi pham cac yéu ciu ciin ban vé hinh thirc va thii tuc

o = "violation des formes substantielles" / "infringement of an essential procedural requirement"?

I Khéng vi pham cdc yéu cau co ban vé hinh thirc
1) Tuyén bo day du can ctr, Iy do (iéu 296 khoan 2 FEU Treaty)
e dac biét chi tiét co so phap ly
2) Céc yéu cau hinh thirc khac theo quy dinh cua phap luat so cAp va phap luat tht cip
o vi du thong bao vé viéc dugc khiéu nai, khicu kién

II.  Khéng vi pham cdc yéu cau co ban vé thii tuc
1) Ban hanh quyét dinh phu hop véi thi tuc tiéu chuan duoc dan chiéu dén trong co s¢ phap luat

2) Tham gia cua cac co quan khac ciia Lién minh va cac qudc gia thanh vién nhu co so phap luat da quy
dinh cuy thé

3) Bo phiéu lay y kién da s6 nhu co so phap luat da quy dinh cu thé
(Néu nhu Nghi vién chau Au hodc Hoi dong co tham gia)

4) Xem xét giai trinh ctia phap nhan va thé nhan c6 lién quan

C. Khong c6 vi pham phap luit néi dung

o = "vi pham céc Cong u6c hodc bit cir ndi dung gi ciia nguyén tic phap quyén lién quan dén viée ap dung™
I Khéng vi pham phdp ludt néi dung cu thé lién quan dén chinh sach dwoc dp dung

II.  Khéng vi pham cdc yéu cau chung ciia phdp ludt ngi dung
1) Tuén thu céc gia tri co ban va muc dich chung ctia Lién minh (Piéu 2, 3 EU Treaty)
2) Khéng vi pham céc quy tic va nguyén tic khac trong cac Cong udc
3) Khong vi pham cac nguyén tic cua phap luét Lién minh

e cuthé la V1ec tudn thi nguyén tic can bang, nguyén tac phap 1y xac dinh va cac nguyén tac xudt phat tir nguyén
téc phap quyén; mot vai ndi dung di duoc phap dién héa trong Hién chuong vé quyén co ban.

III. Khéng vi pham cdc quyén cia cong dan trong Lién minh
1) Khong vi pham céac quyén tu do kinh té co ban
2) Khong vi pham cac quyen co ban (Xem bidu 6 Cong udc chau Au , Hién chuong vé& quyén co ban)
o cu thé, tuan thi quyén du‘o’c quan ly tot (Piéu 41 Hién chwong vé quyén co ban)
3) Khéng vi pham cac quyén bit ngudn tir qudc tich ctia Lién minh (Diu 20 va cac didu tiép theo cia. FEU Treaty)
4) Khéng phéan biét dbi xir trén co so 1y do quéc tich, dan tdc (Didu 18 FEU Treaty)

D. Khoéng c6 viéc st dung sai 1éch quyén lwe
e = "détournement de pouvoir"

I Khéng theo dudi cdc muc dich nam ngoai nhitng néi dung da dwoc quy dinh cu thé

II.  Khéng lang tranh thi tuc da dwoc quy dinh cu thé dé gidi quyét cdc tinh hudng ciia vu viéc.

' V& ngudn va ddc diém cta phap ludt Lién minh Chau Au xem So dd ctia Schmitz, The Law of the European Union, http:/home.lu.lv/
~tschmitl/Downloads/Schmitz EC-IntML_additional-materiall.pdf

2 Loi van ciia Diéu 263 Khoan 2 FEU Treaty trong tiéng Anh khéc véi céc vin ban bing cac thir tiéng khac.
3 Luu y: Do tit ca céc yéu t6 bén ngoai déu roi vao hai nhém dau, nhom nay chi han ché ap dung trén thyc t& dbi vi pham phép luat ndi dung.
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